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BEFORE THE HEARING EXAMINER

FOR THE CITY OF SEATTLE
In Re: Appeal by
HEARING EXAMINER FILE:
SAVE MADISON VALLEY MUP 18-020 (DR, W) & S-18-011
of Decisions Re Land Use Application,
Design Review, and Code Interpretation SAVE MADISON VALLEY’S
for 2925 East Madison Street, Project CLARIFICATION OF ISSUES

3020338-LU and 3028345

Pursuant to the Hearing Examiner’s Order on Motion for Clarification (Sep. 28, 2018),
appellant Save Madison Valley submits the following clarification of its Notice of Appeal:

1. The Decision by the Director of SDCI to issue a Determination of Non-
Significance (DNS) was made in violation of the State Environmental Policy Act
(SEPA), ch. 43.21A, and state and local regulations implementing that law for the
reasons described above and for following reasons:

a. The Director did not require or collect the necessary and adequate
information upon which to make a determination on whether the East Madison
Street Proposal would have significant adverse impacts related to steep slopes,
surface water, groundwater, sewer and waste water, flooding, trees, wildlife
habitat, land use, aesthetics (including height, bulk, and scale), public safety,
traffic and transportation, construction, and public infrastructure/utilities. The
probable significant impacts associated with each of these elements of the
environment are described below and the Director did not collect necessary
and adequate information to assess the impacts for the impacts that are
identified and discussed below in section 1(b). Comment letters that were
submitted to SDCI during the process described information that the Director
failed to collect and assess. In addition, section 1(b) below provides
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information that was not collected or relied on for the DNS. Other examples of
information lacking include: The Director did not collect necessary and
adequate information about the risk of flooding in the vicinity of the proposal
in the future and about whether flooding risk or impacts from flooding will
increase as a result of the proposal. The Director did not collect necessary and
adequate information about the increased stormwater runoff from the project
into Lake Washington and adverse impacts caused by that. The site has a high
groundwater table and the Director failed to adequately assess the impacts
associated with groundwater as a result of the Proposal’s alterations to the site.
There is a lack of necessary and adequate information about congestion, land
use, and safety impacts on residential streets in the single family neighborhood
adjacent to and near the proposal and/or other streets at the top of the hill
(including Madison and Lake Washington Blvd.) and all of the intersections
that will be affected by the proposal. The Director did not collect adequate
information to assess the impacts that will result from the design and use of the
commercial entrance on Madison. There is a lack of necessary and adequate
information about the engineering and impacts associated with removal of the
existing slope. The Director did not collect necessary and adequate information
about the existence of wildlife, particularly birds, on the site or about the other
benefits associated with the trees and vegetation currently on the site and did
not collect adequate information about the adverse impacts that will be caused
by removing all of the trees and vegetation from the site. The Director failed
to analyze alternatives that would involve removing fewer trees and/or
developing the site differently so that the tree removal, slope removal, or
impacts would be minimal or less adverse. The Director failed to collect
adequate information upon which to fairly, correctly, and fully understand and
know what the mitigation plan is with respect to tree removal, whether it’s code
compliant, and whether it will be successful in mitigating the impacts. The
Director did not collect necessary information to fully know and understand
the plan, impacts, and maintenance associated with installation and operation
of the new stairway on WDOT property adjacent to the site. The Director did
not collect necessary and adequate information about the timing, extent, and
nature of construction impacts that will occur to the residents in the single
family neighborhood near and adjacent to the construction site. There is a lack
of necessary and adequate information about the height, bulk, and scale
impacts, the land use impacts, the aesthetic impacts, the lack of daylight
impacts, the shadow impacts, the noise impacts, and the safety impacts on
residential streets in the single family neighborhood.

The Director erred in failing to collect information about concepts for
mitigation of the significant impacts that will be caused by the Proposal.

The information provided by the applicant in the environmental checklist and
the supplemental information relied upon by the responsible official to issue a
DNS was inadequate, misleading, incomplete, and incorrect. For example,
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under SEPA checklist item, 5. Animals, applicant lists, “songbirds.” SMV and
other public comment letters documented at least 36 types of birds and 8
mammals observed on the site. Attachment 2 to this appeal contains more
detail about the inadequacy of the environmental checklist and is incorporated
here.

Appellants also incorporate and include the contents of Attachment 1 to this
appeal - the comment letter from Claudia Newman to SDCI (May 23, 2017).
We also incorporate the contents of emails and comments that were submitted
to Magda Hogness, the Design Review Board, and SDCI during the review
process by Ross Tilghman, Matthew Patterson, Peter Steinbrueck, and Deb
Ladd. Additional comments letters, requests for interpretation, and testimony
submitted on behalf of SMV and its members, which are all part of the public
record, provide additional details about Appellants specific complaints on
these topics.

b. The East Madison Street Proposal will have probable significant
adverse impacts related to steep slopes, surface water, groundwater, sewer and
waste water, flooding, trees, wildlife habitat, land use, aesthetics (including
height, bulk, and scale), public safety, traffic and transportation, construction,
parking, noise, and public infrastructure/utilities. The Director erred in
concluding otherwise.

The developer is proposing to remove an urban forest and vegetation from the
site to make room for a six-story structure that will cover practically every
square inch of the site. The Proposal height will be nearly double what’s
technically allowed in an NC2P30 and 40 zone and it is immediately adjacent
to a single family zone. Currently, the site provides a buffer between the
commercial zone on Madison and the less intense single-family zone adjacent;
provides habitat for numerous birds and mammals; provides a pedestrian
thoroughfare between Madison and the Arboretum with Madison Valley
below, often with pedestrians, families and people walking animals mid-street
because of the very low volume of traffic and limited sidewalk space; provides
a significant portion Madison Valley below with shade and cooling in the
summer and increased sunlight in the dark winter months, when the deciduous
trees lose their leaves; serves as a contiguous greenbelt with the Mercer-
Madison Woods and the Arboretum. All of these benefits, and more, that are
provided by the site will be adversely impacted and are not adequately
mitigated.

The height, bulk, and scale of the building will overwhelm the site and tower
over the adjacent single family neighborhood. It is completely and utterly
incompatible with the single family homes. The transition between the
proposal and the existing uses is significant and adverse. The building will
block views and will block sunlight. It will introduce a significant amount of
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noise into the single family neighborhood. It will significantly and adversely
impact the Mad P-Patch community garden that is on property adjacent to the
site and that is used heavily by the neighborhood.

The developer is proposing to completely remove the existing slope on site
thereby causing probable impacts associated with slope removal. The trees on
site currently provide the many different benefits described in the
Comprehensive Plan and by experts (including wildlife habitat, aesthetics,
water runoff management, cleaning the air, and more) and removal of the trees
will cause significant adverse impacts by removing the various protections and
benefits that those trees provide. The enormous loss of permeable surface,
vegetation, and trees that will result from this development will add to and
exacerbate existing flooding and sewage overflow problems in the area. The
development will affect and alter the hydrology and hydraulics of the site,
including surface water, groundwater and seeps, in such a significant way that
it will cause significant adverse impacts. The Proposal will introduce
significant new traffic and congestion onto the residential streets in the
neighborhood that will cause significant adverse land use, safety, congestion
and other traffic impacts. The proposal will introduce significant new traffic
and truck traffic on Madison and other nearby streets causing significant traffic
congestion and safety issues on those streets. The design and use of the
commercial entrance on Madison will cause significant safety and congestion
issues. The split garage entrance concept will cause significant safety, land use,
and congestion impacts for neighbors and users of Dewey. It will utterly and
completely change the use of Dewey.

We incorporate the contents of the comment letter from Claudia Newman to
SDCI (May 23, 2017), which is attached hereto. We also incorporate the
contents of emails and comments that were submitted to Magda Hogness, the
Design Review Board, and SDCI during the review process by Ross Tilghman,
Matthew Patterson, Peter Steinbrueck, and Deb Ladd. The additional
comments letters, request for interpretation, and oral testimony submitted on
behalf of SMV and its members, which are all part of the public record for this
proposal also provide details on these topics.

The significant adverse environmental impacts were not adequately disclosed,
analyzed, or mitigated by SDCI. The lack of analysis and mitigation of the
impacts of the tree removal is particularly alarming. The City’s regulations do
not adequately address or mitigate the environmental impacts of this Proposal.
The City has granted a waiver of the steep slope requirements for this proposal
and the applicant and the City have taken the position that the protections of
the code do not apply. As a result, the protections of SEPA must step in to fill
in the gaps and address the impacts. Because the Proposal is inconsistent with
the spirit and intent of the height limit provision in the code, the height, bulk
and scale of the proposal will cause significant adverse impacts. The Director
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erred in concluding that no further mitigation was warranted for the significant
impacts that will be caused by the Proposal.

C. The Director erred in concluding that the Design Review Process
resulted in sufficient review and mitigation of the height, bulk, and scale
impacts of the proposal. The height, bulk, and scale of the proposal will cause
significant adverse aesthetic and land use impacts. The design guidelines do
not adequately address or mitigate the adverse impacts of the proposal. There
was clear and convincing evidence that height, bulk, and scale impacts offered
and documented through environmental review were not adequately mitigated
by design review.

For this issue, we incorporate the statements above in 1(b) regarding the height,
bulk, and scale impacts of the proposal. The evidence that was submitted by
the public throughout the process (including an actual built model, photos,
graphics, and descriptions of the area) demonstrated clearly and convincingly
that the size of the building overwhelms the site and surrounding neighborhood
and will cause significant aesthetic and height, bulk and scale impacts that were
not adequately addressed by the Design Review Board. The comment letter
from Claudia Newman to SDCI (May 23, 2017), which is attached hereto,
includes additional information. The additional comments letters, request for
interpretation, and oral testimony submitted on behalf of SMV and its
members, which are all part of the public record for this proposal also provide
details on these topics.

d. [Remains as stated in the Notice of Appeal]
e. [Remains as stated in the Notice of Appeal]
2. The Recommendation of the Design Review Board and the Director’s

Decision to approve that Recommendation were made in error and should be reversed
for the following reasons:

a. [Remains as stated in the Notice of Appeal]...

b. The East Madison Street Proposal is inconsistent with the Citywide
Design Guidelines CS1-B2, CS1-B3, CS1-C1, CS1-C2, CS1-D1, CS1-D2,
CSI1-E2, CS2-A1, CS2-A2, CS2-B1, CS2-B2, CS2-B3, CS2-D1, CS2-D2,
CS2-D3, CS2-D4, CS2-D5, CS3-A1, CS3—A3, PL1-Al, PL1-A2, DC1-Bl1,
DC1-C4,DC2-A1,DC2-A2, DC2-C3, and DC3-B3, DC3-C1, DC3-C3. SDCI
and the Design Review Board misapplied and misconstrued these Design
Guidelines when it recommended approval of the Proposal. SDCI erred when
it concluded that the decision and recommendation of the Design Review
Board was consistent with the Design Guidelines.
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C. [Remains as stated in the Notice of Appeal]
d. [Remains as stated in the Notice of Appeal]
e. [Remains as stated in the Notice of Appeal]
f. [Remains as stated in the Notice of Appeal]

3. The Land Use Code Interpretation, SDCI Project No. 3028345, related
to MUP Project 3020338 by the Director of SDCI was made in error and should be
reversed for the following reasons:

a. The Director’s construction and application of SMC Section 25.09.180
was made in error. That section should be construed and applied as outlined in
detail in the Request for Land Use Code Interpretation submitted by Claudia
Newman on May 23, 2018. That Request is attached and incorporated into this
appeal. The geotechnical report is subject to the provisions for third party
review in SMC 25.09.080.C and SDCI failed to require that the developer
adhere to those provisions. Furthermore, as will be demonstrated by the
evidence at the hearing, because the project is not consistent with all of the
provisions of Chapter 25.09 and all applicable provisions of Title 23, the
waiver should not have been granted. Finally, because adverse impact on the
steep slope area (including the steep slope area that is immediately adjacent to
the project site and owned by DOT) will result from the development in the
form of decreasing stability and changing hydraulics of the site, the waiver
should not have been granted. SDCI’s findings and conclusions otherwise were
made in error.

Dated this 12th day of October, 2018.
Respectfully submitted,
BRICKLIN & NEWMAN, LLP

e

By:

Claudia M. Newman, WSBA No. 24928
Attorneys for Save Madison Valley
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